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DECISION ON PETITION 



This is a decision on the petition filed. on February 8, 2002, pursuant 
to 37 CFR 1.137(b), to revive the above-identif led application. 

The petition is DISMISSED. 

Anv reauest for reconsideration of this decision must be submitted, 
within TWO (2) MONTHS from the mail date of this decision Extensions 
nf time under 37 CFR 1.136 (a) are permitted. The reconsideration 
riquest should include a cover letter entitled "Renewed Petition under 
37 CFR 1.137(b) ." 

Thp above-identified application became abandoned for failure to 
time!? file a proper response to the non-final Office action, mailed 
ADril 4, 2001, which set a shortened statutory . period for. reply of one 
(?Pmonth On September 7, 2001, petitioner . filed a Continued 
Prosecution Application (CPA). However, petitioner did not obtain an 
extension of time, so the CPA could not be entered. Regardless, 
Petitioner was milled a Notice of Improper CPA on September 27, 2001. 
CPA practice is Snly available for applications filed before May 29, 
2000 PF Moreover, the CPA could not be treated as an RCE because 
orosecution in the application had not yet closed. Petitioner 
obtlined the necessary five (5) month extension of time on October 1, 
2001 to maintain plndency of the application for purposes of the CPA. 
However as explained above, the application is not eligible for CPA 
D?actice nor could the CPA be treated as a constructive RCE. 
^ccofdinql?? the above-identified application became abandoned on 
October 5, 2001. A Notice of Abandonment was mailed on October 17, 
2001. 

A grantable petition under 37 CFR 1.137(b) must be a c £°£pani?d ioTfee 
nf 4-hp rpauired reclv, unless previously filed; (Z) tne petition ie« 
i\ qpt for?h in 37 CFR 1.17 (m) ; (3) a statement that the entire delay 
in filiS the ?equiSId reply from the due date for the reply until tne 
filina of a arantable petition pursuant to. 37 CFR 1.13 /(b) was 
unintlntiona?- a and D (4) P any terminal disclaimer (and fee as set forth 
in 37 CFR 1.20(d)) required by 37 CFR 1.13/(d). ine instant petxuj.on 
lacks item (1), the required reply. 

With the instant petition, .petitioner has submitted a CPA The above- 

i d ?SU^ e ?or P gpA C Dractice ein Moreoverf btlaull 11' RCE can 1 only be filed 
Sncl^rosfcutioS ^"the^polication is closed, the CPA can not be 
treated as a constructive RCE. 



1 See 37 CFR 1.53(d) (1) (I) (A) . 
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In order for the application to be revived, petitioner must submit a 
required reply within the meaning of 37 CFR 1.137(b) (1). Any renewed 
petition should be accompanied by a proper reply in the form of an 
Amendment (Election) in response to the non-fxnal Office action (a 
Restriction Requirement) mailed April 4, 2001, or a continuing 
application under 37 CFR 1.53(b), not a CPA under 37 CFR 1.53(d) . If 

^- J 1 ~ 1 — — ---- - *■ « = " be construed as an 

:ion, which may 
t ^ the abandoned 

application 

With the instant petition, petitioner has submitted a Terminal 
Disclaimer. As the above-identified application was not filed before 
June 8, 1995, no Terminal Disclaimer is required to revive the 
abandoned application, 2 Accordingly, the Terminal Disclaimer has not 
been entered and the $110 Terminal Disclaimer fee has been refunded to 
petitioner's Deposit Account No. 02-3850 

Pursuant to 37 CFR 1.136, an extension of time must be filed pri<?r to 
the expiration of the maximum period obtainable for reply to avoid 
abandonment. Accordingly, since the $1, 960 extension of time fee 
submitted with the petition on February 8, 2002 was subsequent to the 
maximum period obtainable for reply. (October 4, 2001), this fee has 
been refunded to petitioner's Deposit Account No. 02-3850. 




Account 02-3850. Likewise, the fee of $740 for .the CPA submitted with 
the instant petition (plus the $468 for claims in excess of twenty) 
has been refunded to petitioner's deposit account. 

In total, $4456 has been refunded to Deposit Account No. 02-3850. 

The file does not indicate a change of address has been submitted, 




beinq mailed to the address given on the petition; however, the Office 
will mail all future correspondence solely to the address of record. 

Telephone inquiries concerning this decision should be directed to the 
undersigned at (703)305-0272. 

Cliff Congo 
Petitions Attorney 
Office of Petitions 
Office of the Deputy Commissioner 
for Patent Examination Policy 

cc: Bristol-Myers Squibb Pharma Company 
Patent Department 
P.O. Box 4000 ^ 
Princeton, New Jersey 08543-4000 



2 See 37 CFR 1.137 (d) 



